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UNI TED STATES COURT OF | NTERNATI ONAL TRADE

BEFORE: SENI OR JUDGE NI CHOLAS TSOUCALAS

SKF USA | NC. and SKF SVERI GE AB,

Plaintiffs and
Def endant - | nt er venor s,

V. ; Consol . Court No.
: 97-01- 00054- S2
UNI TED STATES,
Def endant ,
and

THE TORRI NGTON COVPANY,

Def endant - | nt er venor
and Plaintiff.

Plaintiffs and defendant-intervenors, SKF USA Inc. and SKF
Sverige AB (collectively “SKF”), nove pursuant to USCIT R 56.2 for
j udgnment upon t he agency record chal |l engi ng vari ous aspects of the
Departnment of Comrerce, International Trade Admnistration’s
(“Commerce”) final determnation, entitled Antifriction Bearings
(& her Than Tapered Rol |l er Bearings) and Parts Thereof From France,
Germany, Italy, Japan, Singapore, Sweden, and the United Kingdom
Final Results of Antidunping Duty Adnministrative Reviews and
Partial Termi nation of Administrative Reviews (“Final Results”), 61
Fed. Reg. 66,472 (Dec. 17, 1996). Def endant -i nt ervenor and
plaintiff, The Torrington Conpany (“Torrington”), also noves
pursuant to USCIT R 56.2 for judgnment upon the agency record
chal  enging Commerce’s Final Results.

Specifically, SKF <claims that Comerce erred in: (1)
di sregardi ng SKF' s negative hone market billing adjustnent nunber
two values in calculating foreign market value; and (2) including
SKF's zero-value United States transactions in its margin
cal cul ati ons.

Torrington clains that Conmerce commtted several clerica
errors. Specifically, Torrington argues that Comrerce: (1)
i nproperly converted the difference in merchandise (“Dl FVER')
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variable; (2) inproperly converted certain variables fromltalian
lira to dollars; (3) inproperly converted the variable cost of
manuf acture (“VCOWH); and (4) incorrectly conputed hone market
i ndirect selling expenses.

Held: SKF's notion is granted in part and denied in part.
Torrington’s notion is granted. The case is renmanded to Conmerce
to: (1) exclude any transactions that were not supported by
consideration fromSKF s United States sal es dat abase and t o adj ust
t he dunpi ng margi ns accordingly; (2) use the appropriate exchange
rate to convert the DI FMER vari able; (3) convert certain variabl es
toreflect that they were reported in hundreds of Italianlira; (4)
use the appropri ate exchange rate to convert the VCOWH from Swedi sh
krona to United States dollars; and (5) correct the programm ng
| anguage that cal cul ates hone market indirect selling expenses.

[SKF's notion is granted in part and denied in part. Torrington’s
notion is granted. Case remanded. ]

Dat ed: January 5, 2000

St ept oe & Johnson LLP (Herbert C. Shelley and Alice A Kipel)
for SKF.

David W (gden, Acting Assistant Attorney Ceneral; David M
Cohen, Director, Commercial Litigation Branch, Ci vil Division,
United States Departnent of Justice (Velta A. Ml nbrencis,
Assi stant Director); of counsel: Mark A. Barnett, Attorney-Advisor,
Ofice of the Chief Counsel for Inport Admnistration, United
St at es Departnment of Commrerce, for defendant.

Stewart and Stewart (Terence P. Stewart, Wsley K. Caine,
Wlliam A Fennell, GCeert De Prest and Lane S. Hurewitz) for
Torrington.

OPI NI ON
TSOQUCALAS, Senior Judge: Plaintiffs and def endant-i ntervenors,
SKF USA I nc. and SKF Sverige AB (collectively “SKF”), nove pursuant
to USCIT R 56.2 for judgnent upon the agency record chall enging
vari ous aspects of the Departnent of Conmmerce, International Trade

Adm nistration’s (“Comrerce”) final determ nati on, entitled
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Antifriction Bearings (OGther Than Tapered Roller Bearings) and

Parts Thereof From France, Gernmany, ltaly, Japan, Singapore,

Sweden, and the United Kingdom Final Results of Antidunping Duty

Adm nistrative Reviews and Partial Term nation of Admi nistrative

Reviews (“Final Results”), 61 Fed. Reg. 66,472 (Dec. 17, 1996).

Def endant -i ntervenor and plaintiff, The Torrington Conpany
(“Torrington”), also noves pursuant to USCIT R 56.2 for judgnent

upon the agency record chall enging Commerce’s Final Results.

Specifically, SKF <clains that Comerce erred in: (1)
di sregardi ng SKF' s negative hone market billing adjustnent nunber
two values in calculating foreign market value (“FW’); and (2)
i ncluding SKF' s zero-val ue United States transactions inits margin

cal cul ati ons.

Torrington clains that Conmerce commtted several clerica
errors. Specifically, Torrington argues that Commerce: (1)
inproperly converted the difference in nerchandise (“DI FMER)
variable; (2) inproperly converted certain variables fromltalian
lira to dollars; (3) inproperly converted the variable cost of
manuf acture (“VCOVMH'); and (4) incorrectly conputed honme market

i ndirect selling expenses.
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BACKGROUND
This case concerns the fifth review of the antidunping duty
order on antifriction bearings (other than tapered roller bearings)
and parts thereof (“AFBs”) inported to the United States during the
review period of May 1, 1993 through April 30, 1994.' Commerce
published the prelimnary results of the subject reviews on

Decenber 7, 1995. See Antifriction Bearings (& her Than Tapered

Roll er Bearings) and Parts Thereof From France, GCernmany, Japan,

Si ngapore, Sweden, Thailand, and the United Kingdom Prelimnmnary

Results of Antidunping Duty Adnministrative Reviews, Parti al

Term nation of Administrative Reviews, and Notice of Intent to

Revoke Order, 60 Fed. Reg. 62,817. Commerce published the Final

Results on Decenber 17, 1996. See 61 Fed. Reg. at 66, 472.

STANDARD OF REVI EW
The Court will uphold Commerce’s final determination in an
adm nistrative review unless it is “unsupported by substanti al
evi dence on the record, or otherwi se not in accordance with |aw.”

19 U.S.C. § 1516a(b)(1)(B) (1994).

! Since the administrative reviews at issue were initiated
before January 1, 1995, here, June 22, 1994 and July 15, 1994, the
applicable law is the antidunping statute as it existed prior to
t he anendnents nade by the Uruguay Round Agreements Act, Pub. L.
No. 103-465, 108 Stat. 4809 (1994). See Torrington Co. v. United
States, 68 F.3d 1347, 1352 (Fed. Cir. 1995).
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DI SCUSS| ON
Jurisdiction

The Court has jurisdiction over this matter pursuant to 19

U S.C 8§ 1516a(a)(2) and 28 U. S.C. 8§ 1581(c) (1994).

1. SKF' s Honme Market Billing Adjustnment Nunber Two Val ues

Title 19, United States Code, 88 1677a and 1677b require
Commerce to determ ne the price actually charged to a custoner both
in the hone market, that is, FW, and in the United States for the
nmer chandi se at issue. See 19 U.S.C. 88 1677a, 1677b (1988). The
actual price charged to a custoner necessarily includes adjustnents
for discounts or rebates paid by the conpany to the custoner. |In
this case, SKF reported billing adjustnent two in the Swedi sh hone
mar ket which was used for debits and credits related to nultiple
i nvoi ces, invoice lines or products. Credits to custoners were
reported as negative val ues and decreased FW. SKF did not report
any debits (positive values) for billing adjustnent two, which

woul d have i ncreased FM.

In the Final Results, Comerce stated its intention to

differentiate between positive and negative billing adjustnent
val ues by meki ng upward adjustnents to the hone market price for
custonmer nunbers that were positive and di sregarding the reported

val ues for negative nunbers. See 61 Fed. Reg. at 66, 498.
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SFK conpl ai ns that Commerce’s di sparate treatnment of positive
and negative values for billing adjustnment two has adverse effects.
First, SKF contends that disparate treatnent of negative and
positive values distorts the cal cul ation of FW so that it does not
fairly represent the price actually paid by Swedi sh custoners. See
SKF's Br. Supp. Mot. J. Agency R at 8-9. Specifically, SKF argues
that by rejecting the negative values, Conmerce does not properly
take into account the credits granted to custoners and, therefore,
does not decrease FW to the extent it should. See id. at 7-9.
SKF clains that the price distortion results in a skewed

conpari son between hone and United States prices. See id. at 8.

Second, SKF asserts that Comerce cannot include all positive
values as direct adjustnents in the margin calculations wthout
det er mi ni ng whet her t hey i ncl ude out - of - scope nmerchandi se. See id.
at 14. SKF contends that Comrerce deviates fromits principle of
rej ecting val ues derived fromall ocations by accepting the positive

val ues. See id.

SKF, however, reported no positive billing adjustnents in the
Swedi sh market. SKF s argunents regardi ng the di sparate treatnent
of positive and negative values are relevant only where both

positive and negative billing adjustments are reported.? Because

2 For exanple, SKF reported positive as well as negative

billing adjustnments in the German market. See SKF USA Inc. v.
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SKF did not report positive values, the Court wll only consider
whet her Commerce’s treatnent of the negative values was in

accordance with | aw.

Commer ce deni ed the negative val ues, arguing that such action
was proper since SKF did not tie the adjustnents to specific
transactions nor grant them as a fixed percentage across sal es.
See Def.’s Partial Cpp’'n to Pls.” Mits. J. Agency R at 2; Final
Results, 61 Fed. Reg. at 66,499. The Court finds that Conmerce’s
action was proper. It is well-established that Conmerce’ s deci sion
to deny a direct adjustnent to FW is reasonabl e and proper if the
adj ust mrent sought is not reported on either a transaction-specific
basis or as a fixed and constant percentage of the sales price of

all transactions for which it was reported. See SKF USA Inc. V.

United States, 19 CIT 625, 633, 888 F. Supp. 152, 159 (1995); SKE

USA Inc. v. United States, 19 CT 79, 86, 875 F. Supp. 847, 853

(1995); SKF USA Inc. v. United States, 19 CIT 54, 65, 874 F. Supp.
1395, 1405 (1995). “The party seeking a direct price adjustnent
bears the burden of proving entitlenent to such an adjustnent.”

SKF USAInc. v. United States, 180 F.3d 1370, 1377 (Fed. G r. 1999)

(citing Fujitsu General Ltd. v. United States, 88 F.3d 1034, 1040

(Fed. GCir. 1996)).

United States, 23 AT __, Slip. Op. 99-127, 1999 W 1129708 (Dec.
2, 1999).
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Because SKF' s inproper reporting nade it inpossible for
Commerce to determine if the clainmed adjustnent pertained to the
subj ect nerchandi se, Commerce determ ned that SKF had not net its
bur den. The Court finds, therefore, that Commerce properly
declined to nake the negative adjustnents because of SKF s failure
to tie the expenses to specific transactions or products. See

Torrington Co. v. United States, 82 F.3d 1039, 1050-51 (Fed. Cir.

1996). Since Comerce’ s decision to deny the negative adjustnent

was in accordance with law, Comrerce’'s determnation is affirned.

[11. SKF' s Zero-Value United States Transacti ons

SKF argues that in light of NSK Ltd. v. United States, 115

F.3d 965, 975 (Fed. Cr. 1997), the Court should remand the matter
to Comerce to exclude SKF s zero-value transactions from its
margin cal cul ations. See SKF's Br. Supp. Mdt. J. Agency R at 31.
SKF's rationale is that the United States transactions at zero
val ue, such as prototypes and sanpl es, do not constitute true sal es
and, therefore, should be excluded from the margin cal cul ati ons

pursuant to NSK. See id. The identical issue was decided by this

Court in SKF USA Inc. v. United States, 23 AT __, Slip Op. 99-56,

1999 W 486537 (June 29, 1999).

Torrington concedes that a remand may be necessary in |ight of

NSK, but argues that further factual inquiry by Conmerce is
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necessary to determ ne whether the zero-price transactions were
truly without consideration or if they were matched to sal es above
fair value in an effort to allow the custonmer to purchase
nmer chandi se below fair value. See Torrington’s Br. Resp. to SKF' s
Mt. J. Agency R at 11. Torrington argues that only if the
transactions are truly without consideration can they fall within

NSK's exclusion. See id. at 12.

Commer ce concedes that the case should be remanded to it to
exclude the sanple transactions for which SKF received no
consideration fromSKF s United States sal es dat abase. See Def.’'s

Partial Opp’'n to Pls.” Mts. J. Agency R at 27.

Comrerce is required to inpose antidunping duties upon
mer chandi se that “is being, or is likely to be, sold in the United
States at less than its fair value.” 19 U S.C 8§ 1673(1) (1988).
A zero-priced transaction does not qualify as a “sale” and,
therefore, by definition cannot be included in Commerce' s FW
cal cul ation. See NSK, 115 F. 3d at 975 (holding “that the termsold

requires both a transfer of ownership to an unrelated party
and consideration”). Thus, the distribution of AFBs for no
consideration falls outside the purview of 19 US C § 1673.

Consequently, the Court remands to Commerce to exclude any
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transactions that were not supported by consideration from SKF s
United States sales database and to adjust the dunping nmargins

accordingly.

IV. Cderical Errors

Torrington alleges that Commerce conmitted four clerical
errors and requests a remand to allow Commerce to rectify them
First, Torrington alleges that the conmputer program ("prograni)

for the Final Results does not properly convert the DI FMER vari abl e

fromSwedi sh krona to United States dollars. See Torrington s Mdt.
J. Agency R at 5. Second, Torrington alleges that the program
understates the value of certain variables by a factor of one
hundred because the program did not account for the fact that SKF
had reported the variables in hundreds of Italian lira. See id.
Third, Torrington alleges that the program does not properly
convert the VCOVH, and should be changed to reflect the fact that
SKF reports VCOWH in Swedish krona. See id. at 6. Fourt h,
Torrington alleges that the program incorrectly conmputes hone
mar ket i ndi rect selling expenses because it contains a

t ypographi cal error which repeats the program | anguage. See id.

Commerce agrees that a remand is necessary to correct the
errors. See Def.’s Partial Opp’'n to Pls.” Mts. J. Agency R at
28.



Upon review of the record, this Court concludes that the
conputer program indeed contained clerical errors. The Court,
therefore, remands to Commerce to: (1) use the appropri ate exchange
rate to convert the DI FVER vari able; (2) convert certain variabl es
toreflect that they were reported in hundreds of Italian lira; (3)
use the appropri ate exchange rate to convert the VCOWH from Swedi sh
krona to United States dollars; and (4) correct the progranmm ng

| anguage that cal cul ates hone market indirect selling expenses.

CONCLUSI ON
The case is remanded to Conmerce to: (1) exclude any
transactions that were not supported by consideration from SKF s
United States sales database and to adjust the dunping margins
accordingly; and (2) correct the clerical errors pertaining to the
DI FMER vari abl e, the reporting of variables in hundreds of Italian
lira, the VCOWH vari abl e and honme market indirect selling expenses.

Commerce is affirnmed in all other respects.

NI CHOLAS TSOQUCALAS
SENI OR JUDGE

Dat ed: January 5, 2000
New Yor k, New York



